w
M

,Hm_&:mm International

i

A Comparative Perspective
on Land Use Regulations
and Compensation Rights

Rachelle Alterman

[akings International

A Comparative Perspective
on Land Use Regulations
and Compensation Rights

Rachelle Alterman

with

Evangelia Balla

e R. Bueckert
Miroslaw Gdesz
Georgia Giannakourou
Karin Hiltgartner
Fred Hobma

Thomas Kalbro

Katri Nuuja

Michael Purdue

Bianca Putters

Vincent A. Renard
Thomas E. Roberts
Gerd Schmidt-Eichstaedt
Bryan P. Schwartz

John Sheehan

Kauko Viitanen




Summary of Contents

Preface and Acknowledgments
Rachelle Alterman

About the Authors

Comparative Research
Rachelle Alterman '

Cross-National Learning
Rachelle Alterman

Rachelle Alterman

Chapter 4. Canada ......

Chapter 5. Australia

John Sheehan

OIS 1 ;
xxi
Part 1. Takings International: A Cross-National Perspective .............. 1
Chapter 1. Regulatory Takings and the Role of
- 3
Chapter 2. Comparative Analysis: A Platform for
21
Chapter 3. Conclusions: The U.S. Property Rights Debate
Viewed through Cross-National Lenses 75
Part II. Countries with Minimal Compensation Rights .......ccccoeev. 91
93
Bryan F. Schwartz and Melanie R. Bueckert
i 107
119

Chapter 6. United Kingdom
Michael Purdue

Chapter 7. France
Vincent A. Renard

Chapter 8. Greece
Georgia Giannakourou and Evangelia Balla

Part III. Countries with Moderate or Ambiguous
Compensation Rights

Chapter 9. Finland ...........

Katri Nuuja and Kauke Viitanen

Chapter 10. Austria
Karin Hiltgartner

v Takings International

Chapter 11. United States
Thomas E. Roberts

Chapter _m“ The Special Case of Oregon: The Heated Debates
Regarding Measures 37 and 49 ,

Bianca Putters

Part IV. Countries with Broad Compensati i
tion Rights
Chapter 13. Poland - i o

Miroslaw Gdes:

Chapter 14. The Federal Republic of Germany
Gerd Schmidt-Eichstaedr

Chapter 15. Sweden ...
Thomas Kalbro .

Chapter 16. Israel
Rachelle Alterman

Chapter 17. The Netherlands .,
Fred Hobma

Afterword

Daniel R. Mandelker

Table of Authorities.......

Name Index .




214 Chapter 10

Notes

1. _m,.________n.n.?x.d_maha...ﬁm&qm [B-VG] [Constitution] BGBI No. 1/1930 (Austria),

; 2. .._._:__Eux__‘ idgeseiz iber die allgemeinen Rechie der Staatsbiirger |STGG] [Federa
Bill of Rights] Reichsgeserzblan [RGBI) No. 142/1867 (Au

3 u_.ﬁ._ . Walter Berka, Die Grundrechte Grundfreih d Menschenrechie jn
Osterreich, 1975 Jumsmiscue BLirrer [JB1.] 394 (Spring 1999) ( Austria).

4. Verfassungsgericlishof [VIGH] [Austrian Constitutional Court] 1972, Erkenntnisge
und Beschliisse des Verfassungsgerichishofes |VISlg] 6884/1972 (Austria).

5. ViSlg 55/1955.

6. VIGH, 1981, VIS1g 9189/1981.

7. VISLg 9306/1981.

8. ﬁ.u.h.i_.‘.,.:._w Gerichishof [OGH] [Supreme Court] Nov. 26, 1980, | Ob 607/80,
Emtscheidungen des dsterreichischen Obersien Gericlishofes in Zivilsachen [SZ) mu____mm”
{Austria). ’

9. Verwalungsgerichishof [VwGH] [adm
0170.

10. When the count is called upon to reassess the compensation amount, the mayor's
decision is overridden. )

11, Inaddition, the amount of compensation has to be adjusted for infl;
Consumer Price Index.
12. OGH Nov. 26, 1980, 1 Ob 607/80, SZ 53/156; VwGH Dec. 20, 1994, Zahl 92105/
0170. '

13. ViSlg 11914/1988,

14, Verwal g5 rich .G_c.s_m:: dministrative court] Dec. 22, 1983, 2756/80.

15. The term “judicial review" is probably the closest American legal term that reflects the
contenis in the following paragraphs.

16. ViSlg 13282/1992,

17. VIGH 2006/06/23 V 1/06.

strative court] Dec. 20, 1994, Zahl 92/05/

according Lo the

CHAPTER 10

Austria

Karin Hiltgartner

In this small federal country, under the same constitutional re-
gime, compensation rights differ significanily among the nine siates.
Some are extremely restrictive, others somewhat broader. Neverthe-
less, in practice, compensation rights are not a major legal or
public issue.—RA

This chapter provides an overview of compensation rules pertaining to
the reduction of development rights due to revised land use plans at both the
state and the federal levels in Austria. The chapter begins with an overview of
the constitutional aspects of the right to compensation, then introduces the
basics of the Austrian planning system. The bulk of the chapter provides a
comparative description of the law in each of the states, surveying the differ-
ences in both substantive and procedural rules and regulations. The chapter
concludes with an analysis of the relationship between law and practice.

The Austrian Constitutional Law on the Right to Property and
Compensation Rights

The Federal Constitution of 1929' makes Austria a democratic republic orga-
nized as a federation. It consists of nine states, the Lénder, and about 2,350
municipalities.

Article 5 of the Austrian Basic Law on the General Rights of Nationals of
1867 (equivalent to a Bill of Rights)? states: “Property is inviolable. Expro-
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priation against the will of the owner can only occur in cases and in the
manner determined by law.” Because Austria has ratified the European Con-
vention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) and its protocols, article 1 of the First Protacol protecting property
rights is also part of the Austrian Constitution. However, the Austrian Consti-
tutional Court prefers to cite the Austrian Constitution regarding compensa-
tion for expropriation and rarely refers to the ECHR.

In addition to the federal constitution, there are also nine state constitu-
tions. The scope of some of the state constitutions is wider than that of article
5 of the Austrian bill of rights. Some explicitly state that there is an obligation
to compensate in the case of expropriation and, under certain conditions, the
state constitutions also specify a duty to return expropriated property in cases
when the public use is not implemented for a long time.

For a long time, the jurisprudence of the Austrian Constitutional Court on
the issue of the right to property was tilted strongly in [avor of government,
resulting in the denial of a right to compensation for expropriation. The Aus-
trian academic community frequently criticized the court’s altitude over the
years.* Finally, in 1972, the court held that there was indeed a right to com-
pensation for expropriation and that it came from the right to equality and the
theory of special sacrifice.* Because of this ruling, the right to compensation
for expropriation is now accepted by both the academic community as well as
the Constitutional Court. The academics generally deduce this right from the
right to property and the court from the right to equality.

It is important to note that the Constitutional Court has recognized the
right to compensation only for cases of expropriation, not for restrictions on
development rights. Far-reaching restrictions of various types have not been
recognized by the court as constituting an expropriation. Examples are a dec-
laration of a development ban (even a long-lerm one),® an economically bur-
densome duty to maintain certain historic buildings,” or revocation of a building
permit.” These were not recognized by the court as conslituting an expropria-
tion and therefore did not provide grounds for compensation. We shall return
to those few cases where the Constitutional Court ruled on specific interpreta-
tion of statutory law. Therefore, any rights to compensation for land use re-
strictions are derived not from the Constitution but from specific legislation
enacted by each of the states, which we shall survey later in this chapter.

An Introduction to the Austrian Planning System and Its Influence
on Land Values

Under Austrian legislation, land use plans can influence the value of property
by determining whether particular types of development of property are per-
mitted or not. At times changes in land use may cause a reduction in property
values. The rights of landowners in such situations differ somewhat among
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Because the structure of Austria’s government is one in which p
_.%Rmn:nu:cn and policy-making decisions take place at three levels of au-
{hority, the powers to legislate, exccuie, and shape _”._ma_::m,_:im are ,m_.E_.nu
by the federal and state authorities. Federal authorities essentially 3_3«__% the
framework for land use planning by deciding such things as which infrastruc-
wre projects to pursue and which areas 1o designate as fwon_munu. The re-
sponsibility to legislate and execute land use plans rests mainly with the nine
states. The responsibilities for land use planning at the local level and for
revising land use and development plans are divided between the states and
the municipalities. Specifically, the states are responsible for supra-local u_u,n.
ping at the state and regional level while municipalities are responsible for
Jand use planning at the local level.

Municipalities rely on two main instruments for land use planning: mu-
nicipal development plans and land use plans Q.En__a.._=,__.$a§.___.q_,1m=3. ?___,n.
nicipal development plans lay out the overall goals and principles of community
development. They provide the framework for land use plans, which are the
most important instruments of spatial planning at the municipal _.Z.n_._

Land use plans are approved by municipal councils and are binding on
landowners. Their function essentially is to prescribe the most rational land
use scheme for the entire area of a municipality. To this end, there is a cata-
logue of a set of categories for different kinds of uses of land. The main
categories include building land, green land, transportation-related uses, spe-
cial use category, and reserved area. These main classification categories are
further subdivided into different types of land use.

To create a land use plan, authorities must adhere to a strictly regulated
procedure. First, a drafl plan has to be prepared and displayed in the muni m..
pality to secure public participation in the process. The municipal council
then has to decide whether the plan should be approved. Finally, the supervis-
ing authority has to approve the plan, which is then formally publi :&.,

In a land use plan, each single lot is assigned to one of the aforementioned
land use categories. If a landowner wishes to change the use of his or her
property or build upon it, he or she must ensure that the proposed land use
conforms to the plan. However, a new or revised land use plan cannot oblige
landowners to adapt the current uses of their properties to conform to the new
land use classifications.

All nine state planning laws authorize planning bodies to revise _u_.._r_ use
plans even if development rights are thereby reduced. That, however, is the
only common ground that the nine state laws share with respect to “downzoning”
(10 use an American term). The rules on compensation rights for such reduc-
tions in development rights vary considerably from state to state.

In recent years, there was a wide-scale need to revise land use plans down-
wards. Over the last few decades, municipalities have classified a high per-
centage of land as “building land,” which has resulted inan cé&..._mﬂ.m.a. reserve
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tried to remedy this problem by reducing development rights and reclassify-
ing building land as green land. The differences among the states on this issye
can potentially be significant to landowner compensation rights, However,
we shall see, despite the large-scale need to “downzone,” the
sation has not become a major legal or public issue.

as
right to compen-

The Law on Compensation for Reduction aof Development Rights in
Each of the Austrian States

Each of the nine states has its own planning law and each provides the rules
regarding the rights to compensation for reduced development rights due 1o
revision of a land use plan. Some of the differences are mi nor; others are
major. However, because of the dearth of Jurisprudence on compensation is-
sues in Austria, some questions remain about how to interpret the extent of
differences among the states. *

A rule shared by all states is that compensation rights—to the exient that
they apply—are granted only if the plot in question would have been suitable
for development in terms of size, topography, access to infrastructure, eic.
This means that if a plot loses its development rights in a revised plan because
the plot no longer fulfils the legal requirements for b ding land, there would
be no right to compensation.

Another aspect shared by most states pertains to the differences between
urban areas and rural ones. In agricultural areas all over Austria, minimal
development rights usually do exist, allowing some construction for agricul-
tural buildings. By contrast, in urban areas land use plans may prohibit any
development. Such situations, as we shall see, are the dominant grounds for
compensation rights—though in some states, a few additional grounds also
exist.

The major type of compensation rights shared by all states pertains to the
indemnification of construction-related costs invested in the property when it
was zoned for development. Another type of rights, which exists only in some
of the states, pertains to what Americans may call “investment-backed expec-
tations.” In addition, there are some types of rights offered in only one or two
of the states.

The following subsections present the law about compensation rights in
cach of the nine states separately. The reader will notice many differences
specific substantive grounds as well as in procedure. The subsequent section
discusses the similarities and differences among the states. There we shall see
that there are, alongside the striking differences, also some basic commonali-
ties. The following table summarizes these shared aspects and the differences.
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Carinthia

The rights to compensation in Carinthia are somewhat more generous. Sec-
tion 21 of the Carinthian planning law (Kédrntner Gemeindeplanungsgesetz)
provides that a landowner has the right to claim compensation for construc-
tion-related investments made while the plot of land was classified as building
land. In Carinthia, the law does not specify that the injury must reach the level
of “undue hardship.” If a plot of land is reclassified as green land within 25
years from the time it was first classified as bu g land, due compensation
must be paid for a decrease in the value of the plot, as long as one of the
following prerequisites is met: (1) the value of the plot was a determining
factor for the price paid when that plot was purchased or (2) the value of the
plot was a determining factor in an acquisition free of charge.

If an acquisition took place more than three years before the revised land
obtained legal force, the amount of compensation must be adjusted for infla-
tion using the consumer price index. However, if a plot of land is once again
classified as building land within 10 years after the time compensation was
paid, the landowner must pay back the compensated amount to the authorities.

The procedural rules in Carinthia require an aggrieved landowner 1o file
an application for compensation with the municipality within one year from
the time the revised land use plan gained legal force. The amount of compen-
sation has to be valued according 1o an expert’s appraisal. There is no possi-
bility of administrative appeal against this decision at this tier. If no agreement
is reached within one year, the landowner has an additional three months to
petition the district court to make a decision.

Vorarlberg

Vorarlberg compensation rights offer some broader rights than encountered so
far. Section 27 of the Vorarlberg planning law (Verarlberger Raump-
lanungsgeserz) states that a landowner has a right to compensation when a
land use plan restricts development of a plot of land, thereby reducing the
value of the land. An additional condition is that this reduction causes undue
hardship to the landowner.

The Vorarlberg law spells out six sitvations constituting “undue hard-
ship.” Some of these categories are reminiscent of what American takings law
has termed “investment backed expectations.” The sitvations are:

1. A plot of building land has been reclassified as green land and the
investments in construction occurred, at most, 10 years before the re-
vised land use plan came into force.

2. A plot of land has been reclassified as green land and within the 10-
year period before the revised plan came into force the value of the
plot was a determining factor in a the price paid for it (or for a valu-
able consideration in an acquisition without payment).
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3. A plot of land has been reclassified as green land and that plot is cither
completely or mostly surrounded by plots that have not been reclassi-
fied as green land or transportation arteries, This ground for compen-
sation is based on the idea of “special sacrifice.”

4. A plotof land is classified as “expected building land” but, within 15
years after this designation, a revised land use plan does not grant
development rights nor classifies it as “reserved area.” Investments
toward construction took place, at most, 10 years prior to the date
when the revised land use plan came into force.

5. Investments toward construction were made while a plot of land was
classified as building land and a revision of the plan now restricts the
plot's development. This category differs from categories 1 and 2 in
that the reclassification does not have to be to “green land.” Possibly,
this means that not all development rights must have been taken away.
Without jurisprudence on this point (or most other), this is my conjec-
ture.

6. The value of a plot of land when classified for development was a

determining factor in an acquisition against payment or {ree of charge,

and the revision of the plan now restricts development. However, as in
point 5, the reclassification may not have to be to “green land.”

There are several procedural rules that must be followed. A landowner
must file an application for compensation with the municipality within a year
from the date that the revised land use plan obtained legal force, or before the
expiration of the 15-year period (the fourth case).

The six categories of hardship pertain to three different bases for calculat-
ing compensation rights. The first indemnifies only the value of the actual
investments made toward construction (if’ they fall among the categories rec-
ognized for indemnification). The second basis, pertaining to categories 2 and
6, defines the level of compensation as the difference between the purchase
price that the landowner paid for the plot while relying on the previous land
use designation, and the value of the plot after the revision of the plan. As
noted, the six category may be broader in that it may cover situations where
“downzoning” does not entirely take all development rights away. Under the
third basis, which applies to the third type of hardship, compensation is deter-
mined by comparing the value of the plot to the values of the surrounding
plots classified as building land.

When compensation is awarded for an acquisition that took place more
than three years before the revised land use plan obtained legal force, the sum
must be adjusted for inflation according to the consumer price index.

If no agreement is reached within a year after the application was filed,
both the landowner and the municipality are free to call on the competent
district court to render a decision. If a municipality once again reclassifies the
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plot as building land within 15 years afier it paid out compensation, the com-

pensated landowner must pay the amount back to the municipality.

Lower Austria

This state’s compensation rights are broader than Burgenland and some other
stales; they bear some similarity in underlying rationale to the compensation

rights offered in Vorarlberg, yet there are important differences as well.

Section 24 of the state planning law of Lower Austria (Nieder-

dsterreichisches Raumordnungsgesetz) specifies that, under certain conditions,
@ municipality must pay compensation for pecuniary losses when a plot’s
classification rules out or considerably limits development. There is no ex.
plicit hardship condition. Note also {hat it is not necessary that the reclassifi-
cation remove all development rights; in this state “considerably limits”
be enough to serve as grounds for claiming compensation,

According to Lower Ausirian planning law, pecuniary losses may include:
(1) investments in construction made prior to the revision of the land use plan;
(2) fiscal charges for exploration work and infrastructure; and (3) decreases in
the value of land, but only if the value was a determining factor in an acqui-
sition, and the price paid was within the customary local price range at the
time of acquisition.

One caveal is worth mentioning. There is no right to compensation where
the plan specifies a time limit for the development rights and the reclassifica-
tion takes place within the prescribed period,

There are several procedural rules to which a landowner must adhere. He
or she must file an application for compensation with the municipality, If no
agreement is reached within six months, the mayor has to decide on an amount.
There is no right to submit an administrative appeal. If the landowner is not
satisfied with the level of compensation, he or she has three months 1o appeal
to the district court to determine the amount of compensation. When compen-

sation is awarded, it has to be adjusted for inflation according to the consumer
price index.

may

Upper Austria

Section 38 of the state planning law of Upper Austria (Oberssterreichisches
Raumordnungsgeserz) sets out two situations in which mu nicipalities are obliged
to pay compensation. First, a landowner has the right to claim compensation
for investments incurred in connection with the intended development during
the time the plot had been classified as building land; and a revised land use
plan abolishes the rights to such development (there is no cond

ilion regarding
hardship).
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jtuation, the amount of compensation due is the difference in the 4._a._cn. ,.._ :...n
) t before and after the revision of the plan. (Editor’s comment: This pre-
M_,”:,..wq applies because nx?.c_&_::a_ for am,‘n_:uan_.__ are frustrated for the
singled-out plot and g:uEnEm_czm of equality mv—m_m__ NE—
Interestingly, Upper Austrian _m:wq also grants r;:.%.a:mm_z.__ m». NSy
realm of private law of contracts. This %__4___2 where m.. r.:.”:f_:_n.q_r n._ ‘_ﬂr_ b
land classified as green land sells it, but within 10 years of t n.u_._.dr : i
plan is revised, reclassifying that _E.:,h for ana_m_c“._.s_m:_. j_ “% :n,_”.. e
either sells the land or obtains a _E:a_:m permit within m_:m.#. .‘._‘n_u .,“ﬂ _:m
the former landowner has the right to claim u::EEazm of _:_..mrm._.:”..ﬂr. _‘H“ b
district court. Note that there is a prerequisite—the price c,m. or ;Mnﬁrua !
land must be less than half of what _:,n ﬁ_:n_ would have rﬁ,ﬁ_:mss.a adp
been classified as building land at the time ..m_.mw_c, The buyer rsﬁ.u, o
fication of the contract by refunding the difference —W.:,Hnn_z, wm_mﬁc:ﬁ:m
money paid and the appropriate value of ___#. plot classified _:. F__.__ d g =..
There are several procedural rules. _n,:.mr, a _us.ﬁ_c.s_znq must #__.. n_.__”m__u -
cation for compensation with the municipality within one year a _.n_”un ”.sﬂ.—__.n
vised land use plan has gained legal force. wmcosu. :.n.ﬂ.ﬁ.aﬁo:mw.m:_u ,a.:.m:,é
valued according to expert appraisal. There is no vcmm..E:G s_. it ﬂ::ﬁ,. ke
appeal against this decision. If a landowner is unsatisfied A.EEM. ﬁ_u ,n.” e &
compensation, he or she may be able to appeal to the relevant distri
within three months of the decision.

Salzburg , . )
Compensation rights in the state of Salzburg hold a “middle of the road
sition relative to the other states. o g
e According to section 25 of the Salzburg state v_s:_.:__._m law ﬁ.m_a__rh“:wwww
Raumordnungsgesetz), a municipality has to compensate for pecuniary :u.mmm
when (1) a revision of the plan takes away development rights mq..:__.n.._ under
a previous plan; (2) the land is reclassified either mo,_. green land or for _E_.“_wm
portation; (3) the reclassification occurs either i_::.:_ 10 years after Lr.n_% o
was first classified as building land or during .sm 4_m___n__“u__ ?m::n_ of a bui ,,zm
permit. As building permits in Salzburg are valid for a period of :.:.Gm” ‘___nau_‘_m
the total time period for compensation can be 13 years _w:.na the U_n.: _.=:Lp _du._
classified as building land. This means that if F__,_m period has expired mz, L M
landowner did not implement the development rights, there would be no com
nsation rights. ) - .
. In wm_um_.:m. the general 10-year period rule may be extended in three
situations:

1. For the duration of time when development was not reasonably pos-
sible due to circumstances beyond the owner's .q,o_:__.i, oy
2. For 10 more years where the land use designation is residential, ar
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that the size of the plot is adequate for that purpose and that it is at
present not reasonably possible (o use the building rights.

3. For 10 more years if the proposed development is intended for the
extension or transfer of an existing production unit, and if it is cur-
rently not reasonably possible 10 make use of the development rights,

To be granted the right to extend the original 10-year period, the land-
owner must submit a declaration of intention to develop before the draft re-
vised land use plan is published, and must substantiate the claim that it is a
present impossible to undertake the development.

There are two types of losses that qualify as pecuniary losses under Salzburg
law. The first type is similar to all other states and covers investments toward
construction made up to the date when the revised land use plan came into
force. The second type, relating to the price paid during a transaction, exists
in only some of the states. This refers to a right to compensation for that
portion of the value of the plot that was a determining factor in the price paid
for the land when it was classified as permitting developable. This right ap-
plies only to the latest transaction.

There are several procedural rules that must be followed. A landowner
must file an application for compensation with the state government within
three years after the revised land use plan gained legal force. The compensa-
tion has to be assessed by an expert appraiser. If the parties are unsatisfied
with the value of compensation, both have, within three months of the deci-
sion, the right to submit a request to the relevant district court to revalue the
amount of compensation.' Finally, the original owner must pay back the
amount of compensation if, within 20 years after compensation was paid, the
plot is reclassified as building land.

Steiermark

The compensation rights in the state of Steiermark are, to some extent, based
on a different rationale from most other states and are similar to Upper Aus-
tria.

Section 34 of the Steiermark state planning law (Steirisches Raumord-
nungsgeseiz) says that a municipality is obliged to pay compensation 1o the
owner of a plot of land if (1) the value of the plot decreased because of a
revision of a land use plan and (2) the extent of the loss constitutes an undue
hardship in comparison to owners of comparable plots. These two criteria
together are somewhat different from most of the other states on two counts.
The reclassification need not take away all development rights; and the defini-
tion of hardship is not only individual—it refers to a comparison with the
other landowners in the area.

Compensation must be paid in two different situations. Similarly o most
states, the first situation applies when the landowner has made investments
toward construction up to the time the revised plan came into force. The
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second situation is unique and is similar to the one in Upper Austria. It applies
1o the special situations when a plot of land classified as green is diminished in
value because a revised plan reclassifies for development all or most of the
plots surrounding it (while it remains “green”). In this situation, the compen-
sation due is the difference in the value of the plot before and after the revi-
sion of the plan.

As in Upper Austria, the law in Steiermark also sets a ground for compen-
sation that applies to private transactions. This applies to situations whe c 4
plot of land classified as green land is sold and, within 15 years, it is redesig-
nated for development and the new owner obtains a building permit or sells
the lot. If the price paid in the original transaction had been based on the
initial designation prohibiting development, the original landowner has the
right to claim annulment of the contract in the relevant district court. The
condition is that the price paid for the plot was less than half the value that the
plot would have commanded had it already been classified as building land at
the time of the sale. The original buyer can avoid nullification of the contract
by refunding the difference between the price paid and the value of the plot
classified as building land. The statute of limitations for the original owner to
claim this right is one year after the reselling of the plot or one year after the
building permit gained legal force.

There are several procedural rules that must be followed. The application
for compensation has to be filed with the municipality. If no agreement is
reached within one year, the supervisory authority must decide. The supervi-
sory authority is the district authority or, in the case of cities with their own
statutes, the state government. The level of compensation must be determined
by an expert appraisal. There is no possibility of appeal against this decision.
If one of the parties is unsatisfied with the amount of compensation awarded,
each party has, within three months of the decision, the right to request that
the district court determine the level of compensation. Finally, the landowner
must repay the sum received as compensation if the plot is reclassified as
building land within 15 years of the date the compensation was paid oul.

Vienna

The law of the state of Vienna is unique among Austrian states in that it offers
compensation rights largely through linkage with what Americans may call
“inverse condemnation.” It is also the only state where compensation grounds
exist for what Americans may call “injurious affection.” In other ways, how-
ever, Vienna law offers rather limited compensation rights.

Section 59 of the Vienna state planning law (Wiener Bauordnung) has a
special provision regarding compensating landowners known as “redemption”
(Einldsung). In Vienna, a landowner has the right to demand redemption—
and thus payment of compensation—whenever a plot of land that had been

cified as huildine land is reclagsified as either oreen land or as a

originallv el
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_E_.ﬁco_.ﬁm:on artery. In this situation, landowners have the right to com
sation only if they decide to sell their lands to the municipalities. g

The right to claim redemption does not apply in the following situations-
: ) the plot is under a building ban at the time of reclassification; (2) the __:..
is already built up; (3) the landowner holds a valid building permit at the % -
of reclassification; or (4) the plot is encumbered with a mortgage. -

. The final situation where redemption rights do not apply is unigue
Sn:au, It applies to situations where land is reclassified from gn,.n_cvagﬁ“
land into “park” (a subcategory of green land). If at least /7 percent of the
land is allocated for development, government is exempl from the duty y
“redeem” the land. 4

. ._=_ E._:._ on, in Vienna landowners have the right to compensation in cases
mu_ .,_e_::::m affection” (in American terminology), where only part of a plot
is subjected 10 a downward reclassification and the remainder is either unsuit-
able for development or the size suitable for development is reduced to lesg
than fifty percent of the original area.

Compensation is to be assessed based on the former designation with
respect lo development rights, and the state government decides the amount.
The amount of compensation has to be assessed by an expert appraiser. ,:xm
stale government is authorized to decide whether the right to redemption ap-
plies and what amount of compensation should be awarded. If the parties are
::mm:_mmmm& with the sum awarded, both parties have, within three months of
the decision, the option of requesting that the district court revalue the amount
o__. compensation. Finally, compensation has to be paid within three months
after the final decision has been rendered.

Comparison across the States: Shared Bases in Legislation and
Jurisprudence

A comparison among the nine states indicates both similarities and differ-
ences. This section notes the similarities; the next section hi ghlights the dif-
?3_,33,_ Some of the shared attributes arise from similarities in the
specifications in the state laws, while other similarities are due to the jurispru-
dence of the federal courts.

Shared Bases for Compensation Claims Set in the Legislation

As w_._Ss.__._ in the previous section, the rules concerning compensation for the
decline in property values due to planning decisions vary considerably be-
tween the nine Austrian states. This could lead to the somewhat awkward
R_mcr that, under the very same circumstances, a landowner who owns plots
of land m_n multiple states could be eligible for compensation in some states
and not in others. Additionally, landowners must confront different proce-
dural rules in each state.
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Generally, however, the law in most Austrian states is based on a shared
rationale. The comnerstone is the principle of reliance: owners are eligible for
compensation if they can show that they suffered some economic loss because
they relied on the fact that their plot had development rights and these rights
were taken away by a revision of the plan. However, what constitutes reliance
and what type of loss is compensable vary from state to state.

Another shared principle is that compensation rights apply only where
almost no economic value is left after land is reclassified in a revised plan. In
many states, to qualify for compensation, the reclassification must be to open
space or transportation-related areas. In most states (but perhaps not all), situ-
ations involving less drastic declines in value are not compensable. As noted,
compensation is only due if the plot would have otherwise satisfied the condi-
tions for receiving development permission. This latter condition applies
throughout Austria, whether or not explicitly mentioned in state le

Interpretation by the Courts

Over time, the highest civil court, the highest administrative court, and the
Constitutional Court have all ruled on what the definition of “investment”
means in the context of development. For example, the Administrative Court
has ruled that investments for architects and planning cannot count as invest-
ments toward development because these are not typical costs of exploration
work."? Overall, Austria's highest courts have held that compensation can only
be paid for costs involved in making a plot of land physically suitable for
development. Therefore, the courts have recognized expenditures toward wa-
ter supply systems, waste-water systems, power supply systems, and transport
connections as qualifying as investments. By contrast, costs not directly re-
lated 1o the building project, such as remuneration for architects, are usually
not recognized.

The Constitutional Court has issued a number of decisions that stress the
importance of the principle of reliance as a basis for compensation claims but,
at the same time, the court has interpreted this principle narrowly. In one case,
the court did not see why it was necessary to pay compensation for reclassify-
ing a plot from “expected building land” to “agriculural land.”" The court
reasoned that classifying a plot of land as “expected building land” does not
Jjustify an owner’s expectation of receiving development rights. Applying the
same principle, in another case, the court found that a landowner did not
suffer undue hardship in light of the fact that, in his transaction to buy the plot
of land, that person relied on a proposed reclassification in a draft plan, not an
approved one.'

Comparison among the States: Differences

Beyond the similarities noted above, there are some major differences in the
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ries: direct investments, loss in value compared to the price that was original]
paid when relying on the original land use classification, “special mmnmmnamm
compared with surround plots, and the concept of redemption. A fifth cgy.
egory relates to compensation rights granted by law but applicable through
private contract law. In addition to these differences, there may also be Spe-
cific situations where governments are exempt from paying compensation
even where the rights are granted in the law. There are major differences i
procedures.

Direct Investments

Nearly all states, with the exception of Vienna, provide a right to compensa-
tion for pecuniary investments that the landowner has made toward develop-
ment before the revised land use plan came into force. Such investments usually
comprise the costs of water supply systems, wasle waler systems, power sup-
ply systems, and transport connections.

However, two states, Salzburg and Vorarlberg, set a time limit for this
right (with somewhat confusing differences). In Salzburg, compensation is
limited to those investments made within 10 years after the plot was eriginally
classified as building land in a land use plan. Vorarlberg, on the other hand,
limits compensation to investments made during the decade that preceded the
date when the revised (damaging) plan came into effect. Compensation in
Vorarlberg, therefore, is independent of how long the land had been classified
as building land. The rationale in these two states is, presumably, that land-
owners should implement the development rights granted within a reasonable
timeframe; beyond that, the public purse will not be responsible for indemni-
fying for investments made.

Loss in Value Compared to Price Originally Paid

A second basis for compensation—arguably the most generous—pertains to
the price paid in private transactions when relying on the original classifica-
tion for development. This type of right is available in four Austrian states:
Carinthia, Vorarlberg, Lower Austria, and Salzburg. In these states, this type
of right to compensation applies over and above the rights for indemnification
for direct investments. A landowner may claim compensation for the loss
incurred if the price paid for the purchase of the plot was based on the property’s
original designation for development. In Carinthia, these compensation rights
hold only where the acquisition was against financial payment. In the other
states, “free-of-charge™ transactions may also qualify for compensation. An
additional time limit is imposed by Carinthia, where compensation rights are
limited Lo cases where the reclassification to green land occurred within 25
years after the original classification allowing development came into effect.
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“Special Sacrifice” Compared with Surrounding Plots

An additional, generous form of compensation is found in only three states:
Vorarlberg, Upper Austria, and Styria. These states grant additional compen-
sation rights when the decline in a plot’s value is caused by the reclassification
of neighboring plots while the land use designation of the plot in question
remains “green” (or a similar land use). In such cases, even though the plot of
land has not undergone reclassification, it has suffered a decline in value due
to the change in the surrounding plots and thus compensation is due. Presum-
ably, the underlying rationale (and the reason for the decline in the plot's
value) is that for a single landowner, the expectation for reclassification for
development has been frustrated whereas for others it has not.

“Redemption Right”

Vienna applies a completely different model of compensation right based on
the concept of “redemption” (Einlésung). Landowners of plots that have been
reclassified downwards as “green” areas or for transportation may oblige the
municipality to buy their land. As a result, landowners can only gel compen-
sation for decreases in the value of their property if they agree (o transfer
ownership to the municipality.

Compensation Rights That Apply through Private Law

The laws of two states, Upper Austria and Styria, grant special protection to
landowners in the realm of private law of contracts. This applies where a
landowner of a plot of land classified as green sells it, but within a specified
time period of the sale the land use plan is revised, permitting development.
The time period in Upper Austria is 10 years whereas in Styria it is 15 years.
If the new owner either sells the land or obtains a building permit within this
10-year period, the former landowner has the right to claim annulment of the
contract or a refund of the difference by the buyer. This special protection has
a numeric threshold, similar in both states. The price paid for the plot of land
must be less than half of what the plot would have commanded had it been
classified as building land at the time of sale.

Additional Restrictions

It is important to realize that this overview does not give a comprehensive
picture of how generous or ungenerous is each state in practice. In some
states, there may be far-reaching exemptions from these general rules, which
may leave the owner without any compensation. For example, in Vienna, an
owner of a plot of land in a woodland area does not have the right to redemp-
tion if the plot is reclassified as an agricultural area. Because most reclassified
plots in Vienna meet those conditions, the right to compensation is actually
rather limited in practice. Some states, notably Lower Austria, deny landown-
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Differences in Procedures

The procedural rules for claiming compensation differ considerably from one
state to another. These differences are quite confusing. There are ditferent
time limits, varying from three months and three years. The possibility of
administrative appeal is not always available in some states and the time peri-
ods allowed for such appeals or to access the courls differ significantly among
the states. Furthermore, the body authorized to hear appeals differs from state
{0 state. One rule shared by all states is that only the owner of the plot of land
can claim compensation, and that the right to compensation cannot be trans-

ferred to a buyer.

The Role of Judicial Review and C. ompensation Claims in Practice"”

How can one explain the fact that the issue of the right Lo compensation has
not drawn much public attention in Austria? And why is it that, even in states
where compensation rights are minimal, this issue does not engage the courts
100 often? Part of the answer lies in the role of constitutional judicial review
in reducing the extent of injuries (0 land values through planning decisions.

The Constitutional Court has ruled that the necessity of reducing the amount
of land designated for development in official plans is not, on its own, suffi-
cient justification for reclassilying land as “green” and tuking away the devel-
opment rights. However, if the reclassification creates the best possible
configuration of land use and developable land, then the planning bodies are
authorized to consider it.

The right to equality has been interpreted as further requiring that the
selection of plots for reclassification be based on objective criteria, even if the
reclassification serves, in principle, to fulfil new and legitimate planning aims
that justify revising the land use plan. The Constitutional Court considers the
selection of a specific plot to be illegitimate if authorities fail to perform basic
research concerning the relevant particular plot. The court has also found 2
selection to be unlawful when the compulsory weighing ol 2sts has not
been performed in an objective manner.

Because of these rulings, when con: dering a revision of a land use plan
and reclassification to “green” use, the planning bodies cannot overlook the
restriction on a landowner’s right to development or the landowner’s €co-
nomic interest. The key concept is “palancing.” In a situation where there is
no right to compensation, the landowner's economic interest in keeping the
classification as “building land,” must be weighed against the public interest
in the reclassification. Only when the public interest clearly outweighs the
individual’s interest will the owner of the relevant plot of land be asked 10
give up the right to have that particular plot classi ied as building land.

This notion of balancing individual and public interests is applicable 10
situations where the relevant law does not provide full compensation for the
disadvantages that result from planning decisions. Compensation should be
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